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"When the Company Causes Harm: Effective Corporate Sentencing in a Justice System Based on Individual Fault"   

Victoria University of Wellington Legal Research Paper Series, Student/Alumni Paper No. 20 

HENRY GRAHAM, Victoria University of Wellington - Victoria University of Wellington, Students/Alumni 
Email: hgrahamnz@yahoo.co.nz 

The imposition of corporate liability is problematic in terms of both conviction and sentencing. Once convicted, it is still 

difficult to effectively sanction a corporation, as the artificial nature of the entity means it cannot be imprisoned. This 

problem is illustrated by the Pike River disaster and the relevant corporation’s conviction for nine health and safety 

offences. In that case, the defendant was insolvent, so no effective financial penalty could be imposed. This paper will 

consider the range of sanctions that could be used to effectively punish a guilty corporate defendant. A starting point for 

corporate sentencing would be the imposition of a financial penalty (both reparation orders and fines). However, if the 
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company is insolvent, this may be ineffective. There are several mechanisms which could be used to overcome the issue 

of insolvency, but the court should also consider various non-financial penalties and the imposition of sanctions against 

individuals. The court may be able to adequately punish a company if a variety of penalties is used.  

"R V Cunnard: Judicial Application and Expansion of Section 102 of the Sentencing Act 2002"   
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SEAN MALLETT, Victoria University of Wellington - Victoria University of Wellington, Students/Alumni 
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Section 102 of the Sentencing Act 2002 gives judges’ only limited discretion when sentencing for stage-1 murder: the 

discretion to rebut the presumption of life imprisonment in circumstances where the sentence would otherwise be 

“manifestly unjust”. This is a high threshold, and the Court of Appeal has said that it will be met only in exceptional 

cases. The judgment in R v Cunnard is the first time that a person who derived their conviction of murder from a 

principal offender has had the presumption displaced, and this essay explores whether or not this decision has lowered 

the threshold to establish manifest injustice. Although Miller J’s judgment conforms to the common features that exist in 

the few cases where the presumption has been successfully displaced, it is not without criticism. There are issues as to 

whether an overall assessment of the circumstances of the offence and the offender were made, as well as significant 

concerns regarding the emphasis the judge placed on sentence parity between co-offenders.  
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Section 14 of the Bill of Rights Act extends to protect internet access within New Zealand as a means of expression. 

Judicial restriction of internet access via the imposition of special conditions during sentencing is therefore an 

infringement of s 14. This interpretation of s 14 is consistent with its purpose, legislative history, and the broad approach 

afforded to human rights generally, as well as international case law and statutes. Any imposition of special conditions 

restricting internet access must be a demonstrably justifiable limit per s 5 of the Bill of Rights Act to be legitimate. The 

practical considerations of such a technological limit also warrant judicial consideration before it is imposed. As yet, 

New Zealand has no explicit protection of internet access but growing acceptance of its importance indicates that reform 

or judicial acknowledgement are, or soon will be, required.  

"R v Mika: An Investigation into the Court of Appeal's Neglect of s 27 of the Sentencing Act 2002"   
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NINA HARLAND, Victoria University of Wellington - Victoria University of Wellington, Students/Alumni 
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The Court of Appeal in the case of R v Mika failed to engage with section 27 of the Sentencing Act 2002 in dismissing 

Mr Mika’s appeal against his sentence. In both the High Court and Court of Appeal the focus was on Mr Mika’s 

argument for a discount of 10 per cent to be applied to his sentence to reflect his Māori heritage and associated social 

disadvantages. Section 27 of the Sentencing Act would allow a court to take into account cultural information regarding 

Maori offenders’ backgrounds and the systemic disadvantages stemming from this. In dismissing Mika’s appeal, the 

Court erred in not considering the clear signals from Parliament that the judiciary were to take into account Maori 

offenders’ backgrounds at the sentencing stage through s 27 in an effort to fit appropriate sentences to Maori offenders. 

Recent developments in Canada have seen the Canadian judiciary recognise their role in the over-representation of 

Aboriginal people in the Canadian prison population. The New Zealand judiciary can take lessons from the willingness 

of the Canadian judiciary to take cultural information into account at sentencing.  
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subseries started in 2015 and publishes papers by students and alumni of Victoria University of Wellington, comprising 

primarily work for honours and postgraduate courses. Papers are collected into thematic or general issues.  

 

The Victoria University of Wellington was founded in 1899 to mark the Diamond Jubilee of the reign of Queen Victoria 

of Great Britain and of the then British Empire. Law teaching started in 1900. The Law Faculty was formally constituted 

in 1907. The first dean was Richard Maclaurin (1870-1920), an eminent scholar of both law and mathematics. Maclaurin 

went on to lead the Massachussetts Institute of Technology as President in its formative years. Early professors included 

Sir John Salmond (1862-1924), still one of the Common Law's leading scholars. His texts on jurisprudence and torts 

have gone through many editions and remain in print.  

 

Alumni include Sir Robin Cooke (1926-2006), one of the leading judges of the British Commonwealth. As Baron Cooke 

of Thorndon, he sat on over 100 appeals to the Appellate Committee of the House of Lords, one of very few 

Commonwealth judges ever appointed to do so.  

 

Since 1996 the Law School has occupied the Old Government Building in central Wellington. Designed by William 

Clayton and opened in 1876 to house New Zealand's then civil service, the building is a particularly fine example of 

Italianate neo-Renaissance style. Unusually among large colonial official buildings of the time it is constructed of wood, 

apart from chimneys and vaults.  

 

The School is close to New Zealand's Parliament, courts, and the headquarters of government departments. Throughout 

Victoria's history, our law teachers have contributed actively to policy formation and to law reform. As a result, in 

addition to many scholarly articles and books, the Victoria SSRN pages include a number of official reports.  

 

Victoria graduates approximately 230 LLB and LLB(Hons) students each year, and about 60 LLM students. The faculty 

has an increasing number of doctoral students. Ordinarily there are ten to twelve students engaged in PhD research.  

 

Victoria University observes the British system of academic ranks. In North American terms, lecturers and senior 

lecturers are tenured doctrinal scholars, not legal writing teachers. A senior lecturer corresponds approximately to a 

North American associate professor in rank.  

Submissions 

To submit your research to SSRN, sign in to the SSRN User HeadQuarters, click the My Papers link on left menu and 

then the Start New Submission button at top of page.  

Distribution Services 

If your organization is interested in increasing readership for its research by starting a Research Paper Series, or 

sponsoring a Subject Matter eJournal, please email: RPS@SSRN.com 

Distributed by 

Legal Scholarship Network (LSN), a division of Social Science Electronic Publishing (SSEP) and Social Science 

Research Network (SSRN) 

Directors 

LAW SCHOOL RESEARCH PAPERS - LEGAL STUDIES 

BERNARD S. BLACK 

Northwestern University - School of Law, Northwestern University - Kellogg School of Management, European 

Corporate Governance Institute (ECGI) 

Email: bblack@northwestern.edu 

RONALD J. GILSON 

Stanford Law School, Columbia Law School, European Corporate Governance Institute (ECGI) 

Email: rgilson@leland.stanford.edu 

Please contact us at the above addresses with your comments, questions or suggestions for LSN-LEG. 

^top 

 

http://hq.ssrn.com/
mailto:RPS@SSRN.com
mailto:bblack@northwestern.edu
mailto:RGILSON@LELAND.STANFORD.EDU
https://mail.google.com/mail/u/0/#14dbb25ade6889d1_top


 

Links:  Subscribe to Journal | Unsubscribe from Journal | Join Site Subscription | Financial Hardship 
 

 

Subscription Management 

You can change your journal subscriptions by logging into SSRN User HQ. If you have questions or problems with this 

process, please email Support@SSRN.com or call 877-SSRNHelp (877.777.6435 or 585.442.8170). Outside of the 

United States, call 00+1+585+4428170. 

Site Subscription Membership 

Many university departments and other institutions have purchased site subscriptions covering all of the eJournals in a 

particular network. If you want to subscribe to any of the SSRN eJournals, you may be able to do so without charge by 

first checking to see if your institution currently has a site subscription.  

To do this please click on any of the following URLs. Instructions for joining the site are included on these pages. 

 Accounting Research Network 

 Cognitive Science Network 

 Corporate Governance Network 

 Economics Research Network 

 Entrepreneurship Research & Policy Network 

 Financial Economics Network 

 Health Economics Network 

 Information Systems & eBusiness Network 

 Legal Scholarship Network 

 Management Research Network 

 Political Science Network 

 Social Insurance Research Network 

 Classics Research Network 

 English & American Literature Research Network 

 Philosophy Research Network 

If your institution or department is not listed as a site, we would be happy to work with you to set one up. Please contact 

site@ssrn.com for more information. 

Individual Membership (for those not covered by a site subscription) 

Join a site subscription, request a trial subscription, or purchase a subscription within the SSRN User HeadQuarters: 

http://www.ssrn.com/subscribe 

Financial Hardship 

If you are undergoing financial hardship and believe you cannot pay for an eJournal, please send a detailed explanation 

to Subscribe@SSRN.com 

^top 

 

To ensure delivery of this eJournal, please add LSN@publish.ssrn.com (Prebble/van Oeveren) to your email contact 

list. If you are missing an issue or are having any problems with your subscription, please Email Support@ssrn.com or 

call 877-SSRNHELP (877.777.6435 or 585.442.8170). 

FORWARDING & REDISTRIBUTION 

Subscriptions to the journal are for single users. You may forward a particular eJournal issue, or an excerpt from an 

issue, to an individual or individuals who might be interested in it. It is a violation of copyright to redistribute this 

eJournal on a recurring basis to another person or persons, without the permission of Social Science Electronic 

Publishing, Inc. For information about individual subscriptions and site subscriptions, please contact us at 

Site@SSRN.com 

^top 

Copyright © 2015 Social Science Electronic Publishing, Inc. All Rights Reserved  
 

 

http://hq.ssrn.com/jourInvite.cfm?jourid=CMBO_1865415
http://hq.ssrn.com/JourUnsubscribe.cfm?jourid=CMBO_1865415
http://www.ssrn.com/en/index.cfm/subscribe/
https://mail.google.com/mail/u/0/#14dbb25ade6889d1_financial
http://hq.ssrn.com/
mailto:Support@SSRN.com
tel:%28877.777.6435
tel:585.442.8170
http://www.ssrn.com/update/arn/arn_site-licenses.html
http://www.ssrn.com/update/csn/csn_site-licenses.html
http://www.ssrn.com/update/cgn/cgn_site-licenses.html
http://www.ssrn.com/update/ern/ern_site-licenses.html
http://www.ssrn.com/update/erpn/erpn_site-licenses.html
http://www.ssrn.com/update/fen/fen_site-licenses.html
http://www.ssrn.com/update/hen/hen_site-licenses.html
http://www.ssrn.com/update/isn/isn_site-licenses.html
http://www.ssrn.com/update/lsn/lsn_site-licenses.html
http://www.ssrn.com/update/mrn/mrn_site-licenses.html
http://www.ssrn.com/update/psn/psn_site-licenses.html
http://www.ssrn.com/update/sirn/sirn_site-licenses.html
http://www.ssrn.com/update/crn/crn_site-licenses.html
http://www.ssrn.com/update/lit/lit_site-licenses.html
http://www.ssrn.com/update/prn-/prn_site-licenses.html
mailto:site@ssrn.com
http://www.ssrn.com/subscribe
mailto:Subscribe@SSRN.com
https://mail.google.com/mail/u/0/#14dbb25ade6889d1_top
mailto:LSN@publish.ssrn.com
mailto:Support@ssrn.com
tel:%28877.777.6435
tel:585.442.8170
mailto:Site@SSRN.com
https://mail.google.com/mail/u/0/#14dbb25ade6889d1_top

