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In the past two decades there has been kaleidoscopic changes in the foci taken on issues to do with children and the law – particularly family law.  As an underpinning, we have taken children’s well-being and best interests seriously for a long time, and children have been seen as of primary concern in issues such as separation and divorce.  However, it has been through various voices other than children’s that these concerns have been interpreted.  We are now taking seriously what was seen not so long ago as a radical suggestion – that children might know something unique about their experiences and their situations. Like so many other revelations, we are of course in danger of taking this too far, and zeal has led some to see the voice of the child as akin to the truth in all its purity to be acted upon accordingly.  Fortunately, there is sensible debate about the interests and wishes of children being not necessarily congruent.

Until relatively recently, the interests of the child were equated with the interests of the custodial parent.  In turn, we were influenced by the notion of the primary caretaker, and custodial decisions were usually in favour of mothers who had indeed been the primary caregivers before separation.  There were at least two implicit assumptions in this view; first, that if fathers had not been particularly involved in the care of children before separation then they were either incapable or did not deserve to have a greater role in their children’s lives after separation. Second, it seems to assume that mothers would always have the time in comparison to fathers, to be custodial parents. 
We are now in an era that focuses on the rights and interests of fathers. This has been promoted and encouraged by men, often those who do not have the chance to maintain satisfying relationships with their children after separation.  Sadly, it has also been imbued in many instances by ‘rights’ talk – the rights of fathers to have contact with their children.   However, the impetus for more involvement by fathers in their children’s lives has also been supported by evidence from developmental psychology, for example, that illuminates the specific and measurable importance of men in the lives of their children. Amato [1] has calculated for example that whereas kin ties and close friendships in adulthood are largely explained by relationships with mothers, education outcomes, distress, and self esteem are explained predominantly by the quality of relationships with fathers.

However perhaps the most compelling impetus for taking fathers very seriously comes from the voices of children themselves.  We are enthusiastically embracing the exhortation to listen to the voices of children, and they say loud and clear that they want to have substantial contact with both parents after divorce.  Perhaps, then, the most helpful approach may be to continue to give prominence to the needs, rights, and interests of children, to incorporate their collective and when appropriate individual voices into our considerations, and to use these as a guide around which the perspectives and needs of parents are accommodated as far as possible. 

In this talk I will focus on recent research looking at children’s perceptions of families and post-separation in families, and will follow that with a discussion on living arrangements after separation.  I want, too, to address two contentious issues – overnight visitation by young children, and relocation requests.

Children’s Perceptions of Families

It is both interesting and instructive to know how children view families, and what they think they are, in order to have a context in which to understand their responses to changing family structures.  Remarkably little research has been carried out into this subject, especially recently.  In two recent studies carried out in New Zealand [2, 3], the following findings emerged:

1. 90% of children and adolescents see lone-parent households as families (both mother and father-headed).

2. 99% of young children, and approximately 60% of adolescents, consider a non-resident parent to be a family member.

3. 90% of children see cohabiting parents and their children as families

4. 94% of children and 86% of adolescents see grandparents as family members

5. Almost 50% of children, and 80% of adolescents, consider same-sex parents and children as a family.

6. Affective factors (love, support) are the prime criteria for defining families for children, ahead of legal status and household structure.

The views of young people, then, reflect the reality of the social context in which they live rather than a traditional notion of ‘family’ that all too often pervades their parents’ generation. Few differences have been found amongst groups of children who have experienced divorce and those who have not, and nor are there many differences amongst New Zealand ethnic groups.

Children’s views of post-separation families

Research that has examined how children feel about families after separation tends to focus on their attitudes and views about living arrangements. A New Zealand study carried out in 1998 [4] concurred with others carried out previously in Canada and the US that had asked adolescents and adults their views on living arrangements; all found that the majority endorsed equal time with both parents, regardless of whether or not they had experienced parental separation themselves.

A more recent study by Fabricious [5] confirms this.  In his study of 344 men and 485 women who were undergraduates and whose parents had divorced, he found that 70% chose equal amounts of time with each parent as the ideal scenario in response to a vignette, and almost 30% chose substantial overnight stays with the father.  He pointed out that this was not an idealistic position, since 93% of those who had experienced equal time with parents endorsed that living arrangement.  Both these studies suggest that the actual experiences of young people do not affect their belief that children are best to have significant contact with both parents.

To my knowledge there is no research suggesting that children like or thrive on the fall-back ‘80/20’ arrangement that remains so commonplace. Furthermore, there is some evidence that this arrangement has adverse outcomes.  In a study of young adults from divorced homes Robert Emery and his colleagues [6] found that those who had had very regular contact with non-resident fathers, and those who had irregular contact with them, were emotionally more healthy than those who had experienced the 80/20 arrangement. This may be because very regular contact was satisfying for those who had it, that those with little contact had come to terms with that, but that the in-between arrangement served only to make them wish for more.  

I do not think we can ignore this consistent message from young people, that actually and ideally they prefer substantive amounts of time with both parents.  It is also important to note that these young people are the parents of the future many of whom will partner and separate. If attitudes are any indication of behaviour then they will not be adhering to the present common pattern of every other weekend and half the holidays with fathers.

Until recently, we have not had good evidence to support or refute claims about the benefits of one living arrangement over another. Typical arguments have included the claim that children of parents who opt for joint custody will do well anyway for reasons to do with their parents rather than the arrangement.  It is also argued that if there is significant conflict between parents then shared residence is not advisable. (It is not always apparent whether this is based on the fact that change-overs will be acrimonious, in which case one might argue for single residence only; or on the likelihood that conflicted parents will argue about the other’s parenting).  A recent meta-analysis of 33 studies by Bauserman [7] shows, however, that children in some form of shared parenting (not necessarily equal time) have superior outcomes to those in sole custody arrangements, even when parental conflict is taken into account.  Benefits included better family relationships, self esteem, emotional and behavioural adjustment, and adjustment to divorce.

The study by Fabricious mentioned above reported some important findings in regard to the consequences of differing levels of contact with fathers after divorce.  Those who had minimal contact had high levels of anger and low levels of closeness to their fathers as young adults, while those who spent a lot of or equal time with their father had low levels of anger and high levels of closeness in regard to their fathers.  Importantly, this did not relate to levels of anger and closeness to mothers – high levels of closeness to fathers did not equate to low levels of closeness to mothers.  Of particular interest is that there were no differences in the levels of closeness and anger toward mothers and fathers in those who had frequent contact with fathers, compared with those in continuously married families who were significantly less close to and more angry with their fathers than their mothers.

An even more significant finding was this.  The young adults were asked whether either parent criticised the other, or interfered with contact with the other.  Those who did either were the recipients of high levels of anger and low levels of closeness from their young adult children. This was particularly true of mothers who were also reported to be more likely to interfere with contact.  

Involvement with non-resident fathers, then, appears to be beneficial at a number of levels. Ahrons [8] reports that father involvement in the first five years after separation predicted improved or unchanged quality of relationships with young adults 20 years after separation, and concludes ‘The ability of co-parents to establish a supportive low-conflict parental unit outside marriage reverberates through the family even some twenty years later.’ (p.348).  In our stepfamily study, too, we found that the quality and closeness of the child-non-resident parent relationship, as seen by the child, was strongly associated with low levels of anxiety and peer problems, and high levels of pro-social behaviour.  The evidence is clear that with obvious caveats, involvement with fathers after separation is usually beneficial for children in the medium and long term, and over a range of outcomes. 

We have some recent data that has looked at what factors influence the likelihood of parents choosing shared care as an arrangement.  The Canadian National Longitudinal Study of Children and Youth has enabled researchers to examine factors existing before and at the time of separation that have an impact on the likelihood of shared custody [9]. They found that where both parents were in the labour force, shared custody was twice as likely as if they were not.  Shared custody was also more likely the higher the household income.  Furthermore, if mothers had a new partner at the time of separation they were more likely to share care of children post-separation, although this was not the case if fathers had a new partner.  If mothers saw fathers before separation as involved in family life shared care was also more likely.  In regard to ages of children, it became more likely between the ages of birth and four and then remained stable from the ages of four to ten. It then accelerated in likelihood as children became adolescents.  

New approaches to living arrangements

In New Zealand, the concept of shared parenting as a rebuttable presumption has been rejected at least for now.  In Australia, the notion of equal time has also been rejected; however, it has been replaced by the concept of equal responsibility between parents after separation.  It is also widely acknowledged that there is not one solution to fit all situations, but there is interest in looking at creative arrangements that go beyond the 80/20 option.  One of the worst aspects of this arrangement, particularly for younger children, is the length of time that lapses between contact when children see their non-resident parent every other weekend.  Children’ sense of time is very different from that of adults, and twelve days is a long period to have no  contact for toddlers and preschoolers.  

Robert Emery [10] has developed a model incorporating different schedules based on children’s ages, and on three ‘divorce styles’. These are angry (approximately 30%), distant or parallel (50%), and co-operative(25-30%).  Joan Kelly has also suggested a variety of options for parents to consider, each with its advantages and disadvantages.  There is not room to elaborate these here; they can be seen on www.coloradodivorcemediation.com/family/schedules.asp.

Bruce Smyth, at the Australian Institute of Family Studies, has recently examined contact in a sample of 971 separated parents (11). Only 28% reported regular overnight stays for the child with the non-resident parent. Of these, 35% followed the every-other-weekend pattern, with potentially long blocks of time between contact although several had meals together in the ‘off’ week.  Based on the diversity of patterns of contact he found, Smyth has presented further options for parents and their advisers to consider.

Smyth concludes that “Parent-child contact typically acts as the gateway into the development or sustainment of close emotional bonds between children and parents after divorce.  While every-other-weekend models may operate for practical reasons as a vestige of the past, or by default, (data) suggest that many separated parents are indeed looking for more creative ways of sharing the care of children after separation – ways that are hopefully responsive to their children’s needs and wishes.”

Overnight stays for young children

The issue of whether very young children (infants and toddlers) should stay overnight with their non-resident parent (usually of course their father) is a vexed one that is subject to far more heat than light.  Arguments against overnight stays (dubbed ‘blanket restrictions’) are usually based on an interpretation of attachment theory in which it is asserted that a child’s attachment to its mother is jeopardised if it is separated from her for a night in early childhood.  

A more enlightened reading of attachment theory suggests the opposite [12].  Children from about six months onward form multiple attachments that do not necessarily fall into a hierarchy with mothers at the top.  In order to foster these, children need the kind of contact that is encompassed in staying overnight with a parent.  This includes the ‘ordinary’ tasks of feeding, bathing, reading bedtime stories, putting to bed, comforting at night, and getting prepared for school – the nitty gritty of parenting that builds strong and secure relationships.  It is, indeed, commonplace for very young children to be separated from their mothers and to sleep in day care centres without apparent harm, with adults who are not in parenting roles with them.  It is hard to argue, therefore, that sleeping overnight with a parent with whom they are developing attachment is inherently harmful, either.

There is a paucity of data to support either position. However, a recent study has provided some preliminary evidence (13). It comes from the Collaborative Divorce Project in Connecticut, and although the findings are complex several conclusions can be drawn, at least tentatively.  First, children in this sample who had overnight stays with their fathers had fewer social problems and fewer attention and thought problems, as reported by their mothers.  Second, girls were more likely to benefit from overnight visitation than were boys.  Third, the associations were more marked in older (four to ten year old) than younger (birth to three years) children. The authors point out, however, that other factors were also important. For example, consistency in schedules was very important for wellbeing in these children.  They also found that children who had multiple caregivers were in some ways better off than those who had one, and in a few aspects were not so well off.

Overall, there is no evidence that supports the view that young children should not spend overnight visits with their fathers.  Clearly if they are fully breastfed, or the father poses a risk to the child, this is not appropriate.  Fathers, furthermore, are moving steadily into caretaking roles with children far more often than they were even a decade ago.  In 1991 in the US 21% of infants and toddlers had fathers as primary caregivers while mothers worked (Michael Lamb personal communication); doubtless that number will have increased significantly 14 years later. As Warshak [14] concludes, “Caution should be exercised before depriving children of parents who live apart of a formative and valuable experience that can help sustain their normal interaction with both parents.”

Relocation: to move or not to move?

Described by the New York Supreme Court as among ‘the knottiest and most disturbing problems’, relocation cases provide dilemmas for Judges that have not been helped by the fact that precedent has not been based on good evidence.  In 1995 Judith Wallerstein provided an amica curiae brief in the marriage of Burgess case, in which she argued that the ‘guiding principle’ should be the protection of ‘the stability and integrity of the post-divorce family unit, in which the key relationship is between the child and primary custodial parent.’ This has been used as precedent in cases as recently as 2001in Baures vs Lewis in which the New Jersey Supreme Court affirmed ‘the simple principle that, in general, what is good for the custodial parent is good for the child’.

Relocation is remarkably common.  US data indicate that within four years of separation, a quarter of mothers move to a new location with their children [15].  Some US states have a presumption in favour of relocation (Oklahoma, Tennessee, Wisconsin), while others have a presumption against it (Montana, South Carolina). The reality is that despite Judith Wallerstein’s conclusions there is almost no direct empirical evidence upon which to base these vexing decisions.  Whatever the legal system in which they are being made the same human issues apply.  (Usually) mothers want to relocate for good or not such compelling reasons; and non-custodial fathers do not want them to because of the implications for their ongoing contact with their children (although at times their claims on these grounds may not be substantive if, for example, they have a poor or sporadic relationship with their children).  There are many complicating issues to be considered; but where both parents have what appear to be justifiable cases, it is helpful to look at the implications for children.

Relocation for children in intact families is generally deleterious [16]. It results in changes in neighbourhoods, schools, and friends that may have short or long-term effects.  One of the most important aspects in regard to relocation generally is the age of the child; for younger children with both parents it is unlikely to be as adverse as for adolescents for whom peers and schools are especially salient.  For children of divorce, the impact is likely to be worse since it means the reduction of the quantity and probably the quality of the relationship with the non-resident parent.

There is one recent study that provides direct evidence regarding the impact of one or other parent relocating after divorce (relocation is defined as moving at least an hour’s drive away from the other parent’s home). Braver and colleagues [17] examined the impact of relocation in 602 young adults whose parents had divorced.  In only 39% of cases had neither parent moved.  In 25% of cases mothers had moved with the child and in 25% of cases fathers had moved without children to another location.  Braver and colleagues compared those for whom neither parent had relocated, and the rest, and found that relocation of any sort put young people at significantly greater risk of hostility, poor emotional adjustment, ongoing distress from divorce, low support from both fathers and mothers; poorer role models in parents, parents not getting on well, and poorer global health and life satisfaction. Interestingly the contributions they received toward tertiary education were lower and they reported greater worry about university expenses.

When they compared maternal relocation and paternal relocation with no relocation, they found similar results – more emotional distress, less support from their fathers, parents not getting on well, and lower global health.  Although this is just one study, which is not able to draw firm causal conclusions, at the least it suggests that Courts should not assume that relocation is good for children in the long term.  

One approach that has been suggested (and largely rejected) in the US is to impose a change of custody on the parent who wants to move should they decide to do so.  An impediment to this is that custody changes are required to be based on substantive factors that are not encompassed by the removal of the child from the vicinity of the non-resident parent.  Nonetheless, it has been calculated that up to two thirds of parents would not move under this restriction.  

As relocation cases, nationally and internationally, become more common, Judges and lawyers are faced with Solomon-like situations to which there is often no apparent solution. Warshak [14] has suggested a list of factors to be considered in making decisions about relocation. They include:

1. The nature of each parent-child relationship

2. The psychological status and parenting skills of both parents

3. The extent to which the relocating parent supports and facilitates the child’s relationship with the absent parent

4. The nature, extent, and manner of expression of conflict between the parents

5. The distance in travelling time between the two homes

6. The degree of flexibility and control the non-moving parent exercises over his or her work schedule

7. The economic resources available to support travel necessary to bring child and parent together

8. The actual (as opposed to expected) benefits to the relocating parent of the move

9. The motives behind the move

10. Characteristics of the child such as age, gender, and temperament.

These factors can be considered in the context of some evidence that in general relocation does not benefit children although it may in specific cases.  There appears in New Zealand to be a move against presuming that relocation should be allowed, although this is not the case in the UK nor in some states of the United States.

Conclusions

Disputes over living arrangements for children after separation are becoming increasingly complex and diverse.  The demands on Court professionals to solve these very human dilemmas have until quite recently been hindered by a paucity of evidence from the social sciences upon which to base their decisions.  At the same time, society is changing in largely unpredictable ways, with great rapidity and with unforseen consequences for families as they dissolve and re-form.  The traditional nuclear family has not been replaced, but it is considerably diluted and has been joined and modified by a diverse range of other family structures.  Young people are not marrying with the expectation that they will be together for ever, and nor are they assuming the gender roles that in some ways used to simplify decision making about custody and access. 

Changing work patterns for men and women, and the voices of children, appear to be guiding us toward greater involvement of men in their children’s lives both before and after separation, and social science is starting to tell us that, in the main, this involvement is good for children.  There seems to be, though, a muting of the voices of mothers.  Do today’s (and tomorrow’s) young mothers find it acceptable that children and fathers want to be highly involved with each other after a partnership ends? I suspect that both their circumstances and their rational selves lead them toward accepting these changes.  Their hearts, however, may not.  There remains a sense of the rightness and indeed the rights of motherhood that rationality does not easily modify, and that is still pervasive in many communities.  It calls, then, for courage and dispassion on the part of mothers to acknowledge that their children may need their fathers as much as they need them.  The sense of abandonment, when her child runs happily to her ex-partner toward whom she may not harbour particularly positive feelings, is deep seated for many women.  In short, in asking parents to put the needs and interests of their children ahead of their own we are asking a great deal. Yet to their credit many are able to do so.  Sadly we cannot give credit to parenting interventions to any great extent yet in New Zealand in helping them, since we are still remiss in not providing education that is widely available for separating parents.

The unremitting optimist in me hopes that coming generations of parents, given their own experiences and attitudes, will make the tasks of Court professionals less onerous than they are now. They appear to be more open to shared responsibilities for children both before and after separation, which may enable them to set aside more easily their own feelings in order to focus on those of their children.  In turn, we of our middle-aged generation who are making decisions about their lives need to face the changing realities of families, and make our decisions to reflect them.
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